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This is the response of the Compulsory Purchase Association to the consultation on the property and compensation proposals relating to the West Midlands – Leeds and Manchester, and Heathrow Spur section (Phase 2).

The Compulsory Purchase Association’s objective is to work for the public benefit in relation to compulsory purchase and compensation in all its forms. This includes promoting the highest professional standards amongst practitioners at all levels and participating in debate as to matters of current interest in compulsory purchase and compensation. The CPA has some 500 members practising in this field, including surveyors, lawyers, accountants, town planners and officers of public authorities. The CPA attempts to take an objective and balanced position on matters within its remit, taking into account the points of view of all those involved in compulsory purchase and compensation.
The content of this response has been endorsed by the CPA’s National Committee.

Qu. 1  Do you agree or disagree that the Department for Transport should introduce an Exceptional Hardship Scheme for Phase Two ahead of decisions on how to proceed with the routes? What are your reasons?

Agree.  As acknowledged in the consultation paper (para. 2.4) there will be uncertainty over which properties may need to be purchased if the line is built.  That uncertainty is not lessened by the fact that the Government still has to decide whether to proceed with Phase 2 of HS2.
There is however no reason why the scheme should not continue to apply after the statutory blight provisions apply (rather than remaining in place only until the end of 2016, para. 2.10 of the consultation document) the same as under the compensation proposals for Phase 1.
More significantly than this, the CPA regards the rateable value limit for business premises of £34,800 (see para. 2.9 of the consultation document) as being too low and would support its abolition, as recently called for by the CLA
. Most businesses will not be able to serve blight notices, will not have the capital to relocate before compensation is paid and will not be able to obtain planning permission to extend operations on their present sites.  Given that there is a desperate need to create more jobs, not run businesses down in this economic climate, the Government needs to give more consideration to the treatment of businesses affected by HS2.

There is also the problem that if HS2 is not ultimately built, businesses will not receive any compensation for the losses incurred in the years during which they were in the “shadow” of HS2.  If the financial limit on businesses serving blight notices is removed altogether, then businesses which want to avoid the uncertainty of continuing on their present sites and/or want to expand, can require the Government to purchase those sites now and relocate.

Qu. 2  Do you agree or disagree with the proposed criteria underpinning the Exceptional Hardship Scheme for Phase Two? What are your reasons? Please specify any alternative principles you would propose, including specific criteria for determining qualification for the scheme.

Agree, subject to the following.  

Para. 2.20 of the consultation paper requires applicants to show that they have received no offer to purchase their property within 15% of its unblighted value.  The statutory blight provisions require only that a person has made reasonable endeavours to sell and has not been able to other than “at a price substantially lower than that for which it might reasonably have been expected to sell” in the absence of the blight.  The CPA recommends that this more flexible test is adopted in the scheme.  This would allow for normal variations in valuation to be taken into account without introducing a “blind spot” where owners may suffer a loss of up to 15% of value without qualifying for the scheme.  For an “average” property, a 15% loss of value would be in the order of £45,000.  Such a loss is more than sufficient to cause hardship. (NB in any event that it can be difficult to determine what a property’s “unblighted value” is – which is another reason why the “price substantially lower” test is to be preferred).

The CPA commends the change to the criterion relating to the amount of time a property has been on the market.  The consultation on Phase 1 required that a property had been on the market for “at least 12 months”.  This time period has been reduced to “a minimum of three months” and the CPA welcomes this.

The CPA also commends the change of emphasis in the criterion requiring applicants to demonstrate that “their inability to sell their property had been affected by the Phase Two initial preferred route announcement, rather than other factors”.  In the Phase 1 consultation the requirement was to “demonstrate that HS2… was the primary reason for their inability to sell”.  

However, the CPA notes with continued concern that the criterion of “no prior knowledge” of the relevant phase of HS2 still remains a criterion, paras. 2.23-2.24 of the consultation document.  The CPA understands the reasoning behind this requirement but unfortunately its presence serves as a further deterrent to potential buyers.  As the HS2 proposals are now in the public domain, it also raises the question of whom, if anyone, a vendor should sell an affected property to if any purchaser is to be penalised by exclusion from the hardship scheme.

Qu. 3  Do you agree or disagree with the proposed process for operating the Exceptional Hardship Scheme for Phase Two? What are your reasons? Please specify any alternative arrangements which you would suggest.

Broadly agree, subject to what follows.

The proposed scheme is intended to operate where the property owner-occupier has an urgent need to sell their property.  The CPA therefore recommends that the receipt of an application, convening and reporting of a panel and a decision by the Secretary of State be undertaken within a period of not more than six weeks and not the period of three months referred to in para. 2.42 of the consultation document.

We would further recommend that completion of the purchase is undertaken within 28 days of the acceptance of the offer unless a later date is requested by the applicant or the applicant fails to adduce satisfactory title.

We note further that there is no suggestion that applicants will have a right to an oral hearing before the hardship panel and that the “process would be designed to enable applications to be made by individual members of the public rather than by professionals or others in the property industry”, see para. 2.31 of the consultation document.  The CPA considers (1) that a panel should have the discretion to allow an oral hearing if they think it would help them to reach a fair decision and (2) that applicants should in no way be deterred by the otherwise commendable “individual-friendly” nature of the process from engaging the services of a professional to make or assist with their application if they so desire.  This latter aspect should be expressly clarified so that individuals do not feel under any pressure to act alone if they do not wish to do so.
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